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JEROME H. SKOLNICK AND RICHARD A. LEO 


I Introduction 


As David Rothman and Aryeh Neier have recently re- 
ported, “third degree” police practices—torture and se- 
vere beatings—remain commonplace in India, the world’s 
largest democracy.’ Police brutality during interrogation 
flourishes because it is widely accepted by the middle 
classes” Although this may seem uncivilized to most 
Americans, it was not so long ago that American police 
routinely used physical violence to extract admissions 
from criminal suspects. Since the 1960s, and especially 
since Miranda, police brutality during interrogation has 
virtually disappeared in America. Although oneoccasion- 
ally reads about or hears reports of physical violence 
during custodial questioning,‘ police observersand critics 
agree that the use of physical coercion during interrogation 
is now exceptional. 

This transformation occurred partly in response to the 
influential Wickersham report, which disclosed wide- 
spread police brutality in the United States during the 
1920s; partly in response to a thoughtful and well- 
intentioned police professionalism, as exemplified by Fred 
Inbau and his associates; and partly in response to changes 
in the law which forbade police to “coerce” confessions but 
allowed them to elicit admissions by deceiving suspects 
who have waived their right to remain silent. Thus, over 
the last fifty to sixty years, the methods, strategies, and 


Jerome H. Skolnick, author of Justice Without Trial: Law 
Enforcement in a Democratic Society, is Claire Clements 
Dean's Professor of Law at the University of California at 
Berkeley; Richard A. Leo, a graduate and law student at the 
University of California at Berkeley, is currently researching 
police interrogation for his doctoral dissertation. 


consciousness of American police interrogators have been 
transformed: psychological persuasion and manipulation. 
have replaced physical coercion as the most salient and 
defining features of contemporary police interrogation. 
Contemporary policeinterrogationisroutinely deceptive. 
As it is taught and practiced today, interrogation is shot 
through with deception. Policeare instructed to,areautho- 
rized to—and do—trick, lie, and cajole to elicit so-called 
“voluntary” confessions. 

Police deception, however, is more subtle, complex,and 
morally puzzling than physical coercion. Although we 
shareacommon moral sensein the West that police torture 
ofcriminal suspectsissooffensiveastobeimpermissible—a 
sentiment recently reaffirmed by the violent images of the 
Rodney King beating—the propriety of deception by po- 
lice is not nearly so clear. The law reflects this ambiguity 
by being inconsistent, even confusing. Policeare permitted 
to pose as drug dealers, but not to use deceptive tactics to 
gainentry withoutasearch warrant;norare they permitted 
to falsify an affidavit to obtain a search warrant. 

The acceptability of deception seems to vary inversely 
with the level of the criminal process. Cops are permitted 
to, and do, lie routinely during investigation of crime, 
especially when, working as “undercovers,” they pretend 
to have a different identity.” Sometimes they may, and 
sometimes may not, lie when conducting custodial inter- 
rogations. Investigative and interrogatory lying are each 
justified on utilitarian crime control grounds. But police 
are never supposed to lie as witnesses in the courtroom, 
although they may lie for utilitarian reasons similar tothose 
permitting deception at earlier stages.’ In this article, we 
focus on the interrogatory stage of police investigation, 
considering (1) how and why the rather muddled legal 
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theory authorizing deceptive interrogation developed; (2) 
what deceptive interrogation practices police, in fact, en- 


police should ever employ trickery and deception during 
interrogation ina democratic society valuing fairness in its 


gage in; and—a far more difficult question— (3) whether 


judicial processes. 


Il The Jurisprudence of Police Interrogation 


The law of confessions is regulated by the Fifth, Sixth, and 
Fourteenth Amendments. Historically, the courts have 
been concerned almost exclusively with the use of coercion 
during interrogation. Although a coerced confession has 
been inadmissible in federal cases since the late nineteenth 
century, the Supreme Court did not proscribe physically 
coercive practices in state cases until 1936.? In Brown v. 
Mississippi, three black defendants were repeatedly 
whipped and pummelled until they confessed. This was 
the firstina seriesof state cases in which the Courtheld that 
confessions could not be “coerced,” but had to be “volun- 
tary” to be admitted into evidence.” 

Whethera confession meets thatelusivestandard istobe 
judged by “the totality of the circumstances.” Under that 
loose and subjective guideline, an admission is held up 
against “all the facts” to decide whether it was the product 
of a “free and rational will” or whether the suspect’s will 
was “overborne” by police pressure. Over the years, how- 
ever, certain police practices have been designated as 
presumptively coercive. These include physical force, 
threatsofharmor punishment, lengthy orincommunicado 
interrogation, denial of food and /orsleep,and promisesof 
leniency." In 1940, the Supreme Court ruled—in a case in 
which a suspect was first threatened with mob violence, 
then continuously questioned by at least four officers for 


An interrogation is presumed to be 
coercive unless a waiver is obtained. 


five consecutive days—that psychological pressure could 
also be coercive.” : 

One reason for excluding admissions obtained through 
coercion is their possible falsity. But, beginning with 
Lisenba v. California® in 1941, and followed by Ashcraft v. 
Tennessee" three years later, the Supreme Courtintroduced 
the criterion of fairness into the law. Whether in the con- 
text of searches or interrogations, evidence gathered by 


police methods that “shock the conscience” of the commu- 
nity or violate a fundamental standard of fairness are to be 
excluded, regardless of reliability." This rationale is some- 
times twinned witha third purpose: deterring offensive or 
unlawful police conduct. 

Inits watershed Miranda decision, the Supreme Courtin 
1966 prescribed specific limitations on custodial interroga- 
tion by police. The five-to-four majority deplored a 
catalog of manipulative and potentially coercive psycho- 
logical tacticsemployed by police toelicit confessions from 
unrepresented defendants. In essence, the court could not 
reconcile ideas such as “fairness” and “voluntariness” 
with the increasingly sophisticated and psychologically 
overbearing methods of interrogation. In response, it 
fashioned thenow familiar prophylactic rules tosafeguard 
acriminal defendant's fifth amendment right against tes- 
timonial compulsion. As part of its holding, Miranda 
requires that (1) police advise a suspect of her right to 
remain silent and her right to an attorney, and (2) the 
suspect “voluntarily, knowingly and intelligently” have 
waived these rights before custodial interrogation can 
legally commence. An interrogation is presumed to be 
coercive unless a waiver is obtained. Once obtained, 
however, the “due process-voluntariness” standard gov- 
erns the admissibility of any confession evidence. In 
practice, once a waiver is obtained, most of the deceptive 
tactics deplored by the majority become available to the 
police. 

Inretrospect, Miranda seems tobe anawkward compro- 
mise between those who argue that a waiver cannot be 
made “intelligently” without the advice of an attorney, 
who would usually advise her client to remain silent, and 
those who would have preferred to retain an unmodified 
voluntariness standard because police questioning is “a 
particularly trustworthy instrument for screening out the 
innocent and fastening on the guilty,” and because the 
government's obligation is “not to counsel theaccused but 
to question him.”!” 

In sum, then, three sometimes competing principles 
underlie the law of confessions: first, the truth-finding 
rationale, which serves the goal of reliability (convicting an 
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innocent person is worse than letting a guilty one go free); 
second, the substantive due process or fairness rationale, 
which promotes the goal of the system’s integrity; and 
third, the related deterrence principle, which proscribes 
offensive or lawless police conduct. , 

The case law of criminal procedure has rarely, however, 
and often only indirectly, addressed the troubling issue of 
trickery and deceit during interrogation. We believe thisis 
the key issue in discussing interrogation since, we have 
found, interrogation usually implies deceiving and cajol- 
ing the suspect. 

Police deception that intrudes upon substantive consti- 
tutional rights is disallowed. For example, the Supreme 
Court has ruled that an officer cannot trick a suspect into 
waiving his Miranda rights. But apart from these con- 


straints, the use of trickery and deception during interro- 
gation is regulated solely by the due process clause of the 
Fourteenth Amendment, and is proscribed, on a case-by- 
case basis, only when it violates a fundamental conception 
of fairnessoris the product of egregious police misconduct. 
The courts have offered police few substantive guidelines 
regarding the techniques of deception during interroga- 
tion. Nor have the courts successfully addressed the rela- 
tion between fairness and the lying of police, or the impact 
of police lying on the broader purposes of the criminal 
justicesystem, suchasconvictingand punishing the guilty. 
As we shall see, the relations among lying, conceptions of 
fairness, and the goals of the criminal justice system raise 
intriguing problems. 


Ill A Typology of Interrogatory Deception 


Because police questioning remains shrouded in secrecy, 
we know little about what actually happens during inter- 
rogation. Police rarely record or transcribe interrogation 
sessions."* Moreover, only two observational studies of 
police interrogation have been reported,and bothare more 
than two decades old.” Most articles infer from police 
training manuals what must transpire during custodial 
questioning. Our analysis is based on Richard Leo’sdisser- 
tation research. It consists ofa reading of the leading police 
training manuals from 1942 to the present; from attending 
local and national interrogation training seminars and 
courses; from listening to tape-recorded interrogations; 
fromstudying interrogation transcripts;and fromongoing 
interviews with police officials. 


A Interview” versus “Interrogate” 

The Courtin Miranda ruled that warnings mustbe given to 
a suspect who is in custody, or whose freedom has other- 
wise been significantly deprived. However, police will 
question suspects in a “non-custodial” setting— which is 
defined more by the suspect’s state of mind than by the 
location of the questioning—soas to circumvent the neces- 
sity of rendering warnings. This is the most fundamental, 
and perhaps the most overlooked, deceptive stratagem 
police employ. By telling the suspect that he is free toleave 
at any time, and by having him acknowledge that he is 
voluntarily answering their questions, police will trans- 
form what would otherwise be considered an interroga- 
tion into a non-custodial interview. Thus, somewhat 


paradoxically, courts have ruled that police questioning 
outside of the station may be custodial,” just as police 


"questioning inside the station may be non-custodial.” The 


line between the two is the “objective” restriction on the 
suspect's freedom. Recasting the interrogation as an 
interview is the cleanest deceptive police tactic since it 
virtually removes police questioning from the realm of 
judicial control. 


B Miranda Warnings 

When questioning qualifies as “custodial,” however, po- 
lice must recite the familiar warnings. The Court declared 
in Miranda that police cannot trick or deceive a suspectinto 
waiving Miranda rights.” The California Supreme Court 
has additionally ruled that police cannot “soften up” a 
suspect prior to administering the warnings.” However, 
police routinely deliver the Miranda warnings in a flat, 
perfunctory tone of voice to communicate that the warn- 
ings are merely a bureaucratic ritual. Although it might be 
inevitable that police would deliver Miranda warnings 
unenthusiastically, investigators whom we have inter- 
viewed say that they consciously recite the warnings in a 
manner intended to heighten the likelihood of eliciting a 
waiver. Itis thus notsurprising that police are so generally 
successful in obtaining waivers.” 


C Misrepresenting the Nature or Seriousness of the Offense 


Once the suspect waives, police may misrepresent the 
nature or seriousness of the offense. They may, for ex- 
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ample, tell a suspect that the murder victim is still alive, 
hoping that this will compel the suspect to talk. Or police 
may exaggerate the seriousness of the offense—over- 
stating, for example, theamountof money embezzled—so 
that the suspect feels compelled to confess toa smaller role 
in the offense. Or the police may suggest that they are only 
interested in obtaining admissions to one crime, when in 
fact they are really investigating another crime. For ex- 
ample, in a recent case, Colorado v. Spring, federal agents 
interrogated a suspect on firearms charges and parlayed 
his confession into an additional, seemingly unrelated and 
unimportant, admission of first-degree murder.» Despite 
their pretense to the contrary, the federal agents were 
actually investigating the murder, not the firearms charge. 
This tactic was upheld by the Supreme Court. 


D Role Playing: Manipulative Appeals to Conscience 


Effective interrogation often requires that the questioner 
feign different personality traits or act out a variety of 
roles.* The interrogator routinely projects sympathy, un- 
derstanding, and compassion in order to play the role of 
the suspect's friend. The interrogator may also try to play 
the role of a brother or father figure, or even to act as a 
therapeutic or religious counselor to encourage the con- 
fession. The best-known role interrogators may act outis, 
of course, the good cop/bad cop routine, often played out 
by a single officer. While acting out these roles, the 


investigator importunes—sometimes relentiessly—the . 


suspect to confess for the good of her case, her family, 
society, or conscience. These tactics generate an illusion of 
intimacy between the suspect and the officer while 
downplaying the adversarial aspects of interrogation. 

The courts have routinely upheld the legitimacy of such 
techniques—which are among the police’s most effective 
in inducing admissions—except when such role-playing 
or manipulative appeals to conscience can be construed as 
“coercive,” as when, for example, an officer implies that 
God will punish the suspect for not confessing.”’ 


E Misrepresenting the Moral Seriousness of the Offense 


Misrepresentation of the moral seriousness of an offense is 
at the heart of interrogation methods propounded by 
Inbau, Reid, and Buckley’s influential police training 
manual.” Interrogating officials offer suspects excuses or 
moral justifications for their misconduct by providing the 
suspect with an external attribution of blame that will 
allow him to save face while confessing. Police may, for 
example, attempt toconvince an alleged rapist thathe was 
only trying to show the victim love or that she was really 
“asking for it’; or they may persuade an alleged embezzler 


that blame for her actions is attributable to low pay or poor 
working conditions. In People v. Adams, for example, the 
officer elicited the initial admission by convincing the 
suspect that it was the gun, not the suspect, that had done 
the actual shooting.” Widely upheld by the courts, this 
tactic isadvertised by police training manuals and firmsas 
one of their most effective. , 


F The Use of Promises 

Thesystematic persuasion—the wheedling, cajoling, coax- 
ing, and importuning—employed to induce conversation 
and elicit admissions often involves, if only implicitly or 
indirectly, the use of promises. Although promises of 
leniency have been presumed to be coercive since 1897, 
courts continue topermit vagueand indefinite promises.” 
The admissibility of a promise thus seems to turn on its 
specificity. Forexample, in Miller v. Fenton, the suspect was 
repeatedly told that he had mental problems and thus 
needed psychological treatment rather than punishment. 
Although this approach implicitly suggested a promise of 
leniency, the court upheld the validity of the resulting 
confession.”! 

Courts have also permitted officers to tell a suspect that 
his conscience will be relieved only if he confesses, or that 
they will inform the court of the suspect’s cooperation, or 
that “a showing of remorse” will be a mitigating factor, or 
that they will help the suspect out in every way they can if 
he confesses.” Such promises are deceptive insofar as they 
create expectations that will not be met. Since interrogat- 
ing officials are single-mindedly interested in obtaining 
admissions and confessions, they rarely feel obliged to 
uphold any of their promises. 


G Misrepresentations of Identity 

A police agent may try to conceal his identity, pretending 
to be someone else, while interrogating a suspect. In Leyra 
v. Denno, the suspect was provided with a physician for 
painful sinus attacks he begun to experience after several 
daysof unsuccessful interrogation.* Butthe physician was 
really a police psychiatrist, who repeatedly assured the 
defendant that he had done no wrong and would be let off 
easily. The suspect subsequently confessed, but the Su- 
preme Court ruled here that the confession was inadmis- 
sible. It would be equally impermissible fora police official 
or agent to pretend to be a suspect’s lawyer or priest. 
However, ina very recent case, Illinois v. Perkins, a prison 


' inmate, Perkins, admitted a murder to an undercover 


police officer who, posing as a returned escapee, had been 
placed in his cellblock.* The Rehnquist Court upheld the 
admissibility of the confession. Since Perkins was in jail for 
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an offense unrelated to the murder to which he confessed, 
the Rehnquist Court said, Perkins was not, for Miranda 
purposes, “in custody.” Nor, for the same reason, were his 
Sixth Amendment Massiah rights violated» Thus, the 
profession or social group with which an undercover 
officer or agent identifies during the actual questioning 
may—as a result of professional disclosure rules or cul- 
tural norms—be more significant to the resulting legal 
judgment than the deceptive act itself.* 


H Fabricated Evidence 

Police may confront the suspect with false evidence of his 
guilt. This may involve one or more of five gambits. One 
is to falsely inform the suspect that an accomplice has 
identified him. Another is to falsely state that existing 


physical evidence—such as fingerprints, bloodstains, or 
hair samples—confirm his guilt. Yet another is to assert 
that an eyewitness or the actual victim has identified and 
implicated him. Perhaps the most dramatic physical 
evidence ploy is to stage a line-up, in which a coached 
witness falsely identifies the suspect. Finally, one of the 
most common physical evidence ploys is to have the 
suspect take a lie-detector test and regardless of the 
results—which are scientifically unreliable and invalid in 
any event—inform the suspect that the polygraph con- 
firms his guilt.” In the leading case on the use of police 
trickery, Frazier v. Cupp, the Supreme Court upheld the 
validity of falsely telling a suspect that his crime partner 
had confessed. 


IV The Consequences of Deception 


Although lying is, as a general matter, considered im- 
moral, virtually no one is prepared to forbid it categori- 
cally. The traditional case put to the absolutist is that of the 
murderer chasing a fleeing innocent victim, whose where- 
abouts are known by a third party. Should the third party 
sacrifice the innocent victim to the murderer for the cause 
of truth? Few of us would say that she should. We thus 
assume a utilitarian standard regarding deception. So, too, 
with respect to police interrogation. 

Interrogatory deception is an exceedingly difficult is- 
sue, about which we share little collective feeling. How are 
we to balance our respect for truth and fairness with our 
powerful concern for public safety and the imposition of 
just deserts? We are always guided by underlying intui- 
tions about the kind of community we want to foster and 
in which we want to live. Which is worse in the long 
run—the excesses of criminals or the excesses of authori- 
ties? 

Few of us would countenance torture by police in the 
interests of those same values. One reason is that violence 
may produce false confessions. As Justice Jackson ob- 
served in his dissent in Ashcraft: “. . .[N]o officer of the law 
will resort to cruelty if truth is what he is seeking.”® But 


‘that is only partly correct. Cruelty can also yield incontro- 


vertible physical evidence. We reject torture for another 
reason—we find it uncivilized, conscience-shocking, un- 
fair, So most of us are repelled by it. That leads to a third 
reason for opposing torture. If effective law enforcement 


requires public trust and cooperation, as the recent move- 
ment toward community-oriented policing suggests, po- 
lice who torture can scarcely be expected to engender such 
confidence. 

What about police deception? Does it lead to false 
confessions? Is it unfair? Does it undermine public confi- 
dence in the police? A recent and fascinating capital case 
in the Florida Court of Appeal, Florida v. Cayward, the facts 
of which are undisputed, is relevant to the above ques- 
tions.” The defendant, a nineteen-year-old male, was sus- 
pected of sexually assaulting and smothering hisfive-year- 
old niece. Although he was suspected of the crime, the 
police felt they had toolittleevidence tocharge him. Sothey 
interviewed him, eventually advised himofhisrights,and 
obtained a written waiver. 

Cayward maintained hisinnocenceforabout twohours. 
Then the police showed him two false reports, which they 
had fabricated with the knowledge of the state’s attorney. 
Purportedly scientific, one report used Florida Depart- 
ment of Criminal Law Enforcement stationery; another 
used the stationery of Life Codes, Inc., a testing organiza- 
tion. The false reportsestablished thathis semen was found 
on the victim’s underwear. Soon after, Cayward con- 
fessed. 

Should this deception be considered as akin to lying to 
a murderer about the whereabouts of the victim? Or 
should police trickery, and especially the falsification of 
documents, be considered differently? We unsys- 
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tematically put this hypothetical question to friends in 
Berkeley and asked about it in a discussion with scholars- 
in-residence at the Rockefeller Study Center in Bellagio, 
Italy. The answers, we discovered, revealed no common 
moral intuition. For some, the answer was clear—in either 
direction. “Of course the police should lie to catch the 
murdering rapist of a child,” said one. “I don’t want tolive 
in a society where police are allowed to lie and to falsify 
evidence,” said another. Most were ambivalent, and all 
were eager to know how the Florida court resolved the 
dilemma. 

Citing Frazier v. Cupp and other cases, the court recog- 
nized “that police deception does not render a confession 
involuntary per se.” Yet the court, deeply troubled by the 
police deception, distinguished between “verbal asser- 
tions and manufactured evidence.” A “bright line” was 
drawn between the two on the following assumption: “It 
may well be thata suspect is more impressed and thereby 
more easily induced to confess when presented with 
tangible, official-looking reports as opposed to merely 
being told that some tests have implicated him.” 

Although we do not know the accuracy of the conjec- 
ture, it assumes that false police assertions such as “Your 
fingerprints were found on the cash register” are rarely 
believed by suspects unless backed upbya false fingerprint 
report. But in these deception cases, we do not usually 
encounter prudentsuspects whoare skeptical of the police. 
Such suspects rarely, if ever, waive their constitutional 
rights tosilenceor toanattorney. Asin Cayward,and many 
deception cases, the suspect, young or old, white or black, 


The decision in Cayward is bedeviled by 
the classic problem of determining whether 
Cayward’s confession was “voluntary.” 


aemaxmremae sack 


has naively waived his right to remain silent and to an 
attorney. 

Would such a suspect disbelieve, for example, the fol- 
lowing scenario? After two hours of questioning, the 
telephone rings. The detective answers, nods, looks seri- 
ous, turns to the suspect and says: “We have just been 
informed by an independent laboratory that traces of your 
semen were found, by DNA tests, on the panties of the 
victim. What do you say to that?” 

A verbal lie can be more or less convincing, depending 
upon the authority of the speaker, the manner of speaking, 


its contextual verisimilitude, and the gullibility of the 
listener. False documentation adds to verisimilitude, buta 
well-staged, carefully presented verbal lie can also con- 
vince. The decision in Cayward, however well-written and 
considered, is nevertheless bedeviled by the classic prob- 
lem of determining whether Cayward’s confession was 
“voluntary.” 

No contested confession, however, is ever voluntary in 
the sense of purging one’s soul of guilt, as one would toa 
religious figure. “The principal value of confession may lie 
elsewhere, initsimplicit reaffirmation of the moral order,” 
writes Gerald M. Caplan. “The offender by his confession 
acknowledges that he is to blame, not the community.” 
That observation focuses on the offender. Sometimes that 
is true, oftentimes it is not. Those who contest their confes- 
sions claim that they were unfairly pressured, and point to 
the tactics of the police. The claim is that the police violated 
the moral order by the use of unfair, shady, and thus — 
wrongful tactics to elicit the confession. Had the police, for 
example, beatena trueconfession outof Cayward,it would 
indeed seem perverse to regard his confession asa reaffir- 
mation of the moral order. 

If Cayward had been beaten, and had confessed, we 
would also be concerned that his confession was false. 
Assuming, that all we know are the facts stated in the 
opinion, which say nothing of corroborating evidence or 
why Cayward was suspected, should we assume that his 
confession was necessarily true? However infrequent they 
may be, false confessions dooccur. Moreover, they donot 
result only from physical abuse, threats of harm, or prom- 
ises of leniency, as Fred Inbau and his associates have long 
maintained;” nor are they simply the result of police 
pressures that a fictionalized reasonable person would 
find “overbearing,” as Joseph Grano’s “mental freedom” 
test implies.“* They may arise out of the manipulative 
tactics of influence and persuasion commonly taught in 
police seminars and practiced by police and used on 
Cayward. 

Psychologists and others have recently begun to classify 
and analyze the logic and process of these false confes- 
sions, which are among the leading causes of wrongful 
conviction.” Perhaps most interesting is the “coerced- 
internalized” false confession, which is elicited when the 
psychological pressures of interrogation cause an innocent 
person to temporarily internalize the message(s) of his or 
her interrogators and falsely believe himself to be guilty.” 
Although Cayward was probably factually guilty, hemight 
havebeen innocent. Someone whoisnotaltogether mature 
and mentally stable, as would almost certainly be true ofa 
nineteen-year-old accused of smothering and raping his 
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five-year-old niece, might also have a precarious and 
vague memory. When faced with fabricated, but suppos- 
edly incontrovertible, physical evidence of his guilt, he 
might falsely confess to a crime of which he has no 
recollection, as happened in the famous case of Peter 
Reilly,“ and, more recently, in the Florida case of Tom 
Sawyer,” both of which were “coerced-internalized” false 
confessions.» 


Rarely do advocates of greater latitude for 
police to interrogate consider the effects of 
systematic lying on law enforcement’s 
reputation for veracity. 


If Cayward was, in fact, guilty, as his confession sug- 
gests, the court was nevertheless willing to exclude it. 
Presumably, he will remain unpunished unless additional 
evidence can be produced. Characterizing the falsified 
evidence as an offense to “our traditional notions of due 
process of law,” the Florida court was evidently alarmed 
by the unfairness of a system whichallows police to “know- 
ingly fabricate tangible documentation or physical evi- 
denceagainstan individual.”" Inaddition toits “spontane- 
ous distaste” for the conduct of the police, the court added 
alonger-range utilitarianconsideration. Documentsmanu- 
factured for such purposes, the court fears, may, because 
of their “potential of indefinite life and the facial appear- 
ance of authenticity,”” contaminate the entire criminal 
justice system. “A report falsified for interrogation pur- 
poses might wellberetained and filedin police paperwork. 
Suchreportshave the potential of finding their way into the 
courtroom.” The court also worried that if false reports 
were allowed in evidence, police might be tempted to 
falsify all sorts of official documents “including warrants, 
orders and judgements,” thereby undermining public 
respect for the authority and integrity of the judicial 
system. 

Yet the slippery slope argument applies to lying as well 
as to falsification of documents. When police are permitted 
tolie in the interrogation context, why should they refrain 
from lying to judges when applying for warrants, from 
violating internal police organization rules against lying, 
or from lying in the courtroom? For example, an Oakland 
Tribune columnist, Alix Christie, recently received a letter 
from a science professor at the University of California at 


Berkeley who had served on an Alameda County (Oak- 
land) murder jury. He was dismayed that a defendant, 
whomhe believed to be guilty, had been acquitted because 
most of the jurors did not believe the police, even about 
how long it takes to drive from west to east Oakland. “The 
problem,” writes Christie, “predates Rodney King. It’sone 
familiar to prosecutors fishing for jurors who don’t fit the 
profile of people who distrust cops.” She locates the 
problem in “the ugly fact that there are two Americas.” In 
the first America, the one she was raised in, the police are 


' the “good guys.” In the other, police are viewed skepti- 


cally. 

Police misconduct—and lying is ordinarily considered 
aform of misconduct—undermines public confidenceand 
social cooperation, especially in thesecond America. People 
living in these areas often have had negative experiences 
with police, ranging from an aloof and legalistic policing 
“style” to corruption, and even tothe sort of overt brutality 
that was captured on the videotape of the Rodney King 
beating in Los Angeles. Community-oriented policing is 
being implemented in a number of American police de- 
partments to improve trust and citizen cooperation by 
changing the attitudes of both police and public. 

Police deception may thus engender a paradoxical out- 
come. Although affirmed in the interest of crime control 
values by its advocates like Fred Inbau—who, along with 
his co-author John Reid, has exerted a major influence on 
generations of police interrogators—it may generate quite 
unanticipated consequences. Rarely doad vocatesof greater 
latitude for police to interrogate consider the effects of 
systematic lying on law enforcement’s reputation for ve- 
racity. Police lying might not have mattered so much to 
police work in other times and placesin American history. 
But today, when urbanjuriesareincreasingly composed of 
jurors disposed to be distrustful of police, deception by 
police during interrogation offers yet another reason for 
disbelieving law enforcement witnesses when they take 
the stand, thus reducing police effectiveness as controllers 
of crime. 

Conservatives wholean toward crime control values do 
not countenance lying as a general matter. They approve 
of police deception as a necessity, measuring the cost of 
police deceit against the benefits of trickery for victims of 
crime and the safety of the general public. Police and 
prosecutors affirm deceitful interrogative practices not 
because they think these are admirable, but because they 
believe such tactics are necessary. * 

The Florida police officers who fabricated evidence did 
so for the best of reasons. The victim was a five-year-old 
girl, and the crime was abhorrent and hard to prove. 
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Nevertheless, the Florida court excluded theconfession on 
due process grounds, arguing that police mustbe discour- 
aged from fabricating false official documents. Many per- 
sons, but especially those who, like Fred Inbau, affirm the 
propriety of lying in the interrogatory context, tend to 
undervalue the significance of thelong-term harms caused 
by such authorized deception: namely, that it tends to 
encourage further deceit, undermining the general norm 
against lying. And if it is true that the fabrication of 
documents “greatly lessens,” as the Florida courtsays, “the 


respect the publichas for thecriminaljusticesystemand for - 


those sworn to uphold and enforce the law,’”* doesn’t that 
concem also apply to interrogatory lying? 

There is an additional reason for opposing deceitful 
interrogation practices. Itdoes happen thatinnocent people 
are convicted of crimes. Not as often, probably, as guilty 
people are set free, but it does happen. Should false 
evidence be presented, a suspect may confess in the belief 
that he will receive a lesser sentence. Ina study in 1986 of 
wrongful conviction in felony cases, Ronald Huff and his 
colleagues conservatively estimated that nearly 6,000 false 


Those who affirm the propriety of lying in the 

interrogatory context, tend to undervalue the 

significance of the long-term harms caused 
by such authorized deception. 


convictions occur every year in the United States.* Hugo 
Bedau and Michael Radelet, who subsequently studied 
350 known miscarriages of justice in recent American 
history, identified false confessions as one of the leading 
sources of erroneous conviction of innocent individuals.” 

There are no easy answers to these dilemmas, no easy 
lines to suggest when the need to keep police moral and 
honest brushes up against the imperatives of controlling 
crime. Phillip E. Johnson, who has proposed a thoughtful 
statutory replacement for the Miranda doctrine** would 
notallow police to “intentionally misrepresent the amount 
of evidence against the suspect, or the nature and serious- 
ness of the charges,”” as well as other, clearly more 
coercive tactics. But he would allow feigned sympathy or 
compassion, an appeal to conscience or values, and a 
statement to the suspect such as “A voluntary admission 
of guilt and sincere repentance may be given favorable 
consideration at the time of sentence.”® Johnson states no 


formal principle for these distinctions, but does draw an 
intuitively sensible contrast between, on the one hand, 
outright misrepresentations, which mightgeneralizetoother 
venues and situations; and, on the other, appeals to self- 
interest or conscience, which seem to draw upon com- 
monly held and morally acceptable values. If, however, as 
we have argued, rules for police conduct, and the values 
imparted through these rules, produce indirect, as well as 
direct, consequences for police practices and the culture of 
policing, Johnson’s distinctions are persuasive. This reso- 
lution, we suggest, is quite different from the direction 
recently taken by the Rehnquist Court. 

We have earlier argued that when courts allow police to 
deceive suspects for the good end of capturing 
criminals—even as, for example, in “sting” operations 
—they may be tempted to be untruthful when offering 
testimony. However we think we ought to resolve the 
problem of the ethics of deceptive interrogation, we need 
always to consider the unanticipated consequences of 
permitting police to engage in what would commonly be 
considered immoral conduct—suchas falsifying evidence. 
The Supreme Court has moved inrecent years tosoften the 
control of police conduct in interrogation. In Moran 0. 
Burbine, for example, the Court let stand a murder convic- 
tioneventhough the policehad denied alawyer—whohad 
been requested by a third party, but without the suspect’s 
knowledge, prior to his questioning—to the suspect dur- 
ing interrogation. The dissenters decried the “incommu- 
nicado questioning” and denounced the majority for hav- 
ing embraced “deception of the shabbiest kind.” 

Morerecently, the notoriety of the Rodney King beating 
overshadowed the significance of the Rehnquist Court’s 
most significant self-incrimination decision, Arizona v. 
Fulminante.@ Here, a confession was obtained when a 
prison inmate, an ex-cop who was also an FBI informer, 
offered to protect Fulminante from prison violence, but 
only if he confessed to the murder of his daughter. In a 
sharply contested five-to-four opinion, the Courtreversed 
the well-established doctrine that a coerced confession 
could never constitute “harmless error.” Whether the 
ruling will be as important in encouraging police coercion 
of confessionsasthe King videotape willbeindiscouraging 
future street brutality remains to be seen. But in concert 
with other recent U.S. Supreme Court decisions that have 
cut back on the rights of defendants, the Fulminante deci- 
sion may also send a message that police coercion is 
sometimes acceptable, and that a confession elicited by 
police deception will almost always be considered “volun- 


tary.” 
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